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3ln tip Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1918. 

No. 2888. 

No. 1, Special Calendar. 


WALTER STILSON HUTCHINS, ET AL, 

APPELLANTS, 

vs. 

LEE HUTCHINS, APPELLEE. 


ADDENDUM TO BRIEF FOR APPELLEE. 


The brief for appellee herein was filed January 28, 1910, 
and, at this term, another case (Manning vs. Childress, No. 
3150), involving the same claim made by appellants in this 
case, has been argued and submitted. A substantial part 
of the brief for appellants in the later case is an argument 
in express terms directed against the contentions made in 
the brief for appellee in this case; hence this addendum to 
appellee’s original brief herein. Among the contentions 
made by appellant in the Manning case, addressed to the 
brief for appellee in this case, as understood by counsel 
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for appellee, are that (1), the proceeding for the probate of 
a will is a case in equity, and the court may, therefore, 
exercise the general discretion as to costs and allowances 
which a court of equity may exercise, independently of any 
statutory authority; (2), that the named executor is a 
trustee, and in that capacity entitled to counsel fees and 
expenses incurred to maintain the trust, and (3), that in the 
case of Tuohy vs. Hanlon, 18 App. D. C. 225, this court 
was dealing with and considering substantially the same 
statute law as is now embodied in the code. 

I. 

The proceeding for probate under existing law is not an 
Equity proceeding but an action at law. 

It must not be overlooked that the Supreme Court of the 
District of Columbia is, as is also this court, a F'ederal court, 
exercising such part of the judicial power of the United 
States, under the Constitution, as is authorized by Con¬ 
gress; that this power extends to “all cases in law and 
equity," and that the two jurisdictions are not only sepa¬ 
rable, but must not be commingled, in the Federal courts. 
This is elementary law in our judicial system, yet the 
Supreme Court of the United States deemed it pertinent so 
to announce in its opinion in the case of Willard vs. Wood, 
135 U. S., 309, in which Mr. Justice Gray says (p. 314) : 

“In the Supreme Court of the District of Colum¬ 
bia, as in the Circuit Court of the United States, 
the jurisdiction in equity is distinct from the juris¬ 
diction at law. and equitable relief cannot be granted 
in an action at law. (Rev. Stat., D. C., Secs. 700, 
800; Fenn. vs. Holme, 21 How., 481.)“ 

The test by which to determine whether a particular case 
is one “in law" or “in equity” is not the form of the pro- 
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ceeding, but the object sought. The proceeding need not be 
one of the old established actions under the original writ 
at common law, nor in trespass on the case, under the 
statute of Westminster, in order to be a “case in law.” The 
test is, is it a proceeding in which legal rights are to be 
ascertained and determined? If so, it is an action at law, as 
has been repeatedly ruled by the Supreme Court of the 
United States. 

In Parsons vs. Bedford, 3 Pet., 433, Justice Story says 
(pp. 446-7) : 

“The Constitution has declared, in the third arti¬ 
cle, ‘that the judicial power shall extend to all cases 
in law and equity arising under this Constitution, the 
laws of the United States, and treaties made or 
which shall be made under their authority,' &c., and 
to all cases of admiralty and maritime jurisdiction. 
It is well known that in civil causes, in courts of 
equity and admiralty, juries do not intervene, and 
that courts of equity use the trial by jury only in 
extraordinary cases to inform the conscience of the 
court. W hen, therefore, we find that the amend¬ 
ment requires that the right of trial by jury shall 
be preserved in suits at common law, the natural 
conclusion is, that this distinction was present to the 
minds of the framers of the amendment. By com¬ 
mon law, they meant what the Constitution de¬ 
nominated in the third article law; not merely suits 
which the common lazv recognized among its 
old and settled proceedings, but suits in which legal 
rights were to be ascertained and determined, in 
contradistinction to those where equitable fights 
alone were recognized, and equitable remedies were 
administered” 

In Irvine vs. Marshall, 20 How.; 558, Justice Daniel 
says (pp. 564-5) : 

“By the language of the Constitution it is ex¬ 
pressly declared (art. 3d, sec. 2, clause 1), that the 






judicial power of the United States shall extend to 
all cases in law and equity arising under the Con¬ 
stitution, the laws of the United States, and treaties 
made under their authority. By the statute which 
organized the judiciary of the United States, it is 
provided, that the circuit courts shall have jurisdic¬ 
tion of suits of a civil nature at common law or in 
equity. (Vide 1 Stat. at L., p. 78, section 11.) In 
the interpretation of these clauses of the Constitu¬ 
tion and the statute, this court has repeatedly ruled, 
that by cases at common law are to be understood 
suits in which legal rights arc to be ascertained and 
determined, in contradistinction to those where 
equitable rights alone are recognized, and equitable 
remedies are administered. (Vide Parsons v. Bed¬ 
ford, 3 Pet. 447, and Robinson v. Campbell, 3 
Wheaton, 212.)” 

In Kohl vs. United States, 91 U. S. 367, a new and 
statutory form of proceeding for the condemnation of land 
under the power of eminent domain was before the court, 
and Mr. Justice Strong said (pp. 375-6) : 


“When in the eleventh section of the Judiciary 
Act of 1789, jurisdiction of suits of a civil nature at 
common law or in equity was given to the circuit 
courts, it was intended to embrace not merely suits 
which the common law recognized as among its old 
and settled proceedings, but suits in which legal 
rights were to be ascertained and determined as dis¬ 
tinguished from rights in equity, as well as suits in 
admiralty. The right of eminent domain always 
was a right at common law. It was not a right in 
equity, nor was it even the creature of a statute. 
The time of its exercise may have been prescribed 
by statute; but.the right itself was superior to any 
statute. That it was not enforced through the 
agency of a jury is immaterial; for many civil as 
well as criminal proceedings at common law were 
without a jury. It is difficult, then, to see why a 
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proceeding to take land in virtue of the Govern¬ 
ment's eminent domain , and determining the com¬ 
pensation to he made for it, is not, within the 
meaning of the statute , a suit at common lazv, when 
initiated in a court. It is an attempt to enforce a 
legal right 


The case of Searl vs. School District, 124 U. S., 197, 
a condemnation case, in the exercise of eminent domain 
under a law of Colorado, presenting features almost iden¬ 
tical with those prescribed by our probate law, was before 
the court, and Mr. Justice Matthews said (pp. 198-9): 


“The code of civil procedure of that State pro¬ 
vides for the appropriation of private property for 
public use, and authorizes a judicial proceeding in 
the district or county court for the purpose of ascer¬ 
taining and awarding the amount of compensation 
to be paid therefor. It requires the filing of a peti¬ 
tion setting forth the authority of the plaintiff to 
acquire the property in that mode, the purpose for 
which it is sought to be taken, a description of the 
property, and the names of all persons interested 
therein, who are to be made defendants and brought 
into court by the service of a summons or other 
process, as in other cases is provided by law. It 
provides, in the first instance, for the ascertainment 
of the amount of compensation or damages by a com¬ 
mission of three freeholders, but also that before the 
appointment of such commissioners anv defendant 
may demand a jury of six freeholders,* residing in 
the county, to ascertain, determine, and appraise the 
damages or compensation to be allowed, and pre¬ 
scribes in such case the mode of trial, at which the 
court or judge shall preside in the same manner and 
with like power as in other cases; that evidence 
shall be admitted or rejected by the court or judge 
according to the rules of law; and at the conclusion 
of the evidence that the matters in controversy may 
be argued by counsel to the jury, and at the con- 
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elusion of the argument that the court or judge shall 
instruct the jury in writing in the same manner as in 
cases at law; that motions for a new trial, and to 
set aside the verdict, may be made and heard as in 
other cases; that an appeal may be taken to the 
Supreme Court in the same manner as provided by 
law for taking appeals from the district court to the 
Supreme Court; and that a writ of error from the 
Supreme Court shall lie in every such case to bring 
in review the final determination. Such a proceed¬ 
ing, according to the decision of this court in Kohl 
v. United States, 91 U. S. 307, is a suit at law, 
within the meaning of the Constitution of the 
United States and the acts of Congress conferring 
jurisdiction upon the courts of the United States.” 

In Metropolitan Railroad Co. vs. District of Columbia, 
195 U. S., 322, a condemnation proceeding under an Act of 
Congress for the taking of land in the District of Columbia, 
Mr. Justice White said (p. 328): 

“That a proceeding involving the exercise of the 
power of eminent domain is essentially but the as¬ 
sertion of a right legal in its nature has been deter¬ 
mined. So also the decisions of this court have 
settled that a condemnation proceeding initiated 
before a court, conducted under its supervision, with 
power to review and set aside the verdict of the 
jury, and with the right of review vested in an 
appellate tribunal, is in its nature an action at laze. 
Kohl v. United States, 91 U. S., 307, 376; Searl v. 
School District No. 2, 124 U. S., 197; Chappell v. 
United States, 100 U. S., 499, 513).” 

and after pointing out that in consequence of its being 
an action at law this judgment could only be reviewed by 
writ of error, he further says (p. 329) : 

“Now*, as it is settled by the authorities previously 
referred to that the proceeding in quesiton was legal 
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in its nature and not one of equitable cognizance, 
and as it has also been settled that the jurisdiction 
of this court prior to the act of 1883, to review the 
hnal judgments or decrees of the Supreme Court of 
the District of Columbia, did not give power to 
review by appeal, a matter not of equitable cogniz¬ 
ance, Ormsby vs. Webb, 134 U. S., 47, 64, it neces¬ 
sarily follows that we are without jurisdiction to 
review the action of the Court of Appeals of the 
District of Columbia on the appeal here taken, and 
that appeal must, therefore, be dismissed.” 

1 he application of this general rule to proceedings for 
probate of a will must be at once obvious when the sub¬ 
stantial object of the proceedings is had in view. Upon 
the death of the owner, the legal right to his property, real 
and personal, devolves, immediately, upon his heirs at law 
and next of kin, designated by the statutes of descent and 
distribution, and so positive is this rule of law that if one 
gives his estate, by will, to the same persons who would 
take by descent or distribution under the statute, and in the 
same interest, the will is wholly inoperative and the parties 
take by the higher title of the law. A will, therefore, in 
order to be of legal consequence, must operate to defeat the 
legal right of the heir at law or next of kin, and confer that 
legal right upon another, and he who propounds a will for 
probate merely asserts a legal right in property, to be ascer¬ 
tained and determined by the proceeding, which is, there¬ 
fore, according to the rule of the foregoing decisions, a 
case in law, and not in equity. The correctness of this 
proposition specifically applied to probate proceedings in 
this District is directly supported by decisions of the 
Supreme Court of the United States, rendered in cases 
brought to it from the Supreme Court of the District and 
from this court. 

The case of Ormsby vs. Webb, 134 U. S., 47, decided 
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in March, 1890, was the first case of this character ever 
heard and decided in that court. The proceeding in the 
court below was for the probate of the will of Admiral 
Levin M. Powell. A caveat was filed by certain of his next 
of kin, issues were framed and tried by a jury of the 
special term sitting as a circuit court, a verdict rendered in 
favor of the will, a judgment entered upon the verdict, 
which judgment, on appeal, was affirmed by the court in 
general term. A w r rit of error was sued out from the 
Supreme Court of the United States to reverse the judg¬ 
ment, because of alleged errors set forth in the bill of ex¬ 
ceptions taken at the trial. Two motions to dismiss the 
writ of error were submitted, to which Mr. Justice Harlan, 
delivering the opinion, refers in the following terms (p. 
48): 

“At October term, 1886, of this court a motion 
was made that the writ of error be dismissed for 
want of jurisdiction, because the judgment of the 
Supreme Court of the District of Columbia to which 
said writ of error was directed is not a final judg¬ 
ment; and, in the alternative, that the judgment be 
affirmed because the writ of error was sued out 
merely for delay. That motion was overruled. 
(Ormsby v. Webb, 122 U. S., 630.) At the present 
term a second motion to dismiss was made; this 
time, upon the ground that the case is one of equity 
jurisdiction , and could be brought here only by 
appeal/’ 

The opinion then reviews, in detail, the proceedings in the 
court below', bearing upon the question whether such pro¬ 
ceedings constitute a “case” within the meaning of the Act 
of Congress regulating the appellate jurisdiction of that 
court, and says (pp. 59-60) : 

“So that the only question is whether issues 
framed by the Supreme Court of the District, and 
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which involve an inquiry as to whether the decerlent 
was or was not incompetent, from unsoundness of 
mind or because of undue influence exerted upon 
him, to make a will—issues to which there are ad¬ 
versary parties—constitutes a case, within the mean¬ 
ing of the Act of Congress defining the jurisdiction 
of this court over the final judgments and decrees of 
the court below. If it does not, then it would follow 
that a proceeding in the Supreme Court of the Dis¬ 
trict to revoke the probate of a will is a case, the 
final judgment in which, as held in Carter's Heirs 
v. Cutting, may be re-examined by this court, when 
the value of the matter in dispute is sufficient, while 
a proceeding in the same court involving the valid¬ 
ity, as a last will and testament, of an instrument 
offered for probate, and, therefore, its admission to 
probate, is not a case, the final judgment in which 
can be here reviewed. We cannot assent to this 
view. The lattter proceeding is as much a case as 
the former.” 


In dealing with the contention that the case is one in 
equity and should, therefore, have been brought there by 
appeal and not by writ of error, he says (pp. 64-5) : 


“And we are of opinion that the last motion to 
dismiss, which proceeds upon the ground that this 
case is one of equitable cognizance to be reviewed 
here, if at all, only upon appeal, must also be over¬ 
ruled. It is, of course, undisputed that a final de¬ 
cree in equity, in the court below, cannot be re¬ 
viewed here by means of a writ of error. But a 
proceeding involving the original probate of a last 
will and testament is not strictly a proceeding in 
equity, although rights arising out of, or dependent 
upon, such probate have often been determined by 
suits in equity. In determining the question of the 
competency of the deceased to make a will, the 
parties have an absolute right to a trial by jury, and 
to bills of exceptions covering all the rulings of the 
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court during the progress of such trial. These are 
not the ordinary features of a suit in equity. A 
proceeding in this District for the probate of a will, 
although of a peculiar character, is nevertheless a 
case in which there may be adversary parties, and 
in which there may be a final judgment affecting 
rights of property. It comes within the very terms 
of the act of Congress defining the cases in the Su¬ 
preme Court of this District, the final judgments 
in which may be re-examined here. If it be not a 
case in equity , it is to be brought to this court upon 
writ of error , although the proceeding may not be 
technically one at law, as distinguished from equity. 
The last motion to dismiss must, consequently, be 
denied.” 

The question whether a probate proceeding in this Dis¬ 
trict was a case in equity was again raised, in the Supreme 
Court of the United States, in the case of Campbell vs. 
Porter, 1<>2 U. S., 478, decided in 1890. There the ques¬ 
tion of fact, as shown by the statement of the case (p. 
479), was as to the due execution of a codicil, and was 
tried by the Court, without a jury. This fact was made 
the basis of objection to the judisdiction of the Supreme 
Court of the United States on the ground that the case 
should have been brought there by appeal instead of writ of 
error, the contention of counsel, as shown in the report 
being as follows (p. 480) : 

“This case is not properly before this court for 
review. It should have been brought here by ap¬ 
peal, and not by writ of error. The proceedings 
under which the case was tried below are provided 
for in the Maryland act of 1798. Ormsby vs. Webb, 
134 U. S. 47, does not apply to the case at bar. 

“But in the present case all of the testimony was 
taken under the law by depositions in writing and 
tried and determined by the General Term of the 
Supreme Court of the District of Columbia, sitting 
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as an orphans’ court, without a jury trial. There is 
nor provision of law or of practice for framing a 
bill of exceptions in this case (Stewart vs. Pattison’s 
Excr., 8 Gill, pp. 46, 54), and the law relating to 
trial and appeal, where the facts are tried by the 
court on depositions in writing, is different from 
that relating to trial by jury.” 

The Supreme Court of the United States, however, re¬ 
fused to admit of any distinction founded upon the form of 
proceeding or mode of trial and adhered to its former view 
that a proceeding on probate of a will in this District was 
not a suit in equity, Mr. Justice Gray saying (p. 481) : 


“It was contended, in behalf of the defendants 
in error, that the case should have been brought to 
this court by appeal, and not by writ of error. But 
we consider this point as settled by the decision made 
six years ago in Ormsby vs. Webb, 134 U. S. 47, 64, 
65, in which a motion to dismiss, for the same rea¬ 
son, a writ of error to review a judgment of the 
Supreme Court of the District of Columbia, admit¬ 
ting a will to probate, was denied by this court, 
not merely because in that ease a trial by jury had 
been actually had, but upon the more general ground 
that a proceeding for the probate of a will in the 
District of Columbia was not a suit in equity, and 
was a case in which the parties had the right to 
claim a trial by jury, and in which there might be 
adversary parties, and a final judgment affecting 
rights of property . See Price vs. Taylor, 21 Mary¬ 
land, 356, 363. The decision in Ormsby vs. Webb 
has since been understood as governing the practice 
in the District, and evidently guided the course of 
the plaintiff in error in the present case. Under 
these circumstances, the question whether the form 
of bringing up a probate case shall be by writ of 
error or by appeal does not appear to us to be so 
important in its consequences that it should now be 
reconsidered.” 
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That the Probate Court exercises equitable as well as 
common law jurisdiction is not disputed, and can be freely 
conceded without impairing the position of appellee, which 
is, simply, that a proceeding for the probate of a will is an 
action at law and not a proceeding in equity. This dual 
jurisdiction and its application to different classes of pro¬ 
ceedings in the probate court was pointed out in Kenaday 
vs. Sinnott, 179 U. S. 606, decided in 1900 on appeal from 
this court. 

The proceeding in the Probate Court, as shown by the 
statement of the case (p. 607), was one for the settlement 
of the final account of an executrix, and the controversy 
turned upon the construction of the will, which had been 
admitted to probate, affecting the disposition of the assets 
under it. As stated in the opinion, by Mr. Chief Justice 
Fuller (p. 612) : 

“The Court of Appeals allowed a writ of error to 
review its decree approving the final account, and, 
a few days subsequently, and at the same term, in 
view of the fact that the practice in cases of this 
precise character had not been established, also al¬ 
lowed an appeal. The supersedeas bond on the 
writ to stand on the appeal, if appeal were deter¬ 
mined to be the correct procedure. The cause was 
docketed in this court as on writ of error, and as an 
appeal, and appellees or defendants in error move 
to dismiss the appeal because the writ of error had 
previously issued, and the writ of error because the 
remedy was by appeal.” 

In dealing with the motions thus presented, the Chief 
Justice says (p. 613) : 

“In Ormsby vs. Webb, 134 U. S. 47, it was ruled 
that a writ of error would lie to review a judgment 
of the Supreme Court of the District of Columbia, 
admitting a will to probate, not merely because in 






that case a trial by jury had been actually had, but 
upon the more general grounds thus stated by Mr. 
Justice Harlan.” 

He then quotes from Justice Harlan’s opinion the pas¬ 
sage herein quoted, supra (134 U. S., pp. 64-5), cites the 
case of Campbell vs. Porter, 162 U. S. 478 (quoted from 
supra), and adds (p. 613) : 

“But while that is the established rule in that class 
of cases, it by no means follows that it is applicable 
in this case. 

“At common law jurisdiction over the estates 
of deceased persons vested in the ecclesiastical, com¬ 
mon law and chancery courts, and, in this country, 
courts of probate or orphans’ courts have universal¬ 
ly been created by statute for the general exercise 
of that jurisdiction, including the exercise of equit¬ 
able, as well as common-law powers, and the pursuit 
of appropriate procedure. 

“The District Supreme Court sits as an orphans’ 
court, and by section 1 of subch. 15, of chap. 101 
of the Maryland testamentary act of January 20, 
1709, 2 Kilty, November Session, 1798, the orphans’ 
court was instituted ‘for the purpose of taking the 
probate of wills, granting letters testamentary and 
of administration, directing the conduct and settling 
the accounts of executors and administrators, secur¬ 
ing the rights of legatees, superintending the distri¬ 
bution of the estates of intestates, securing the rights 
of orphans and legatees, and administering justice 
in all matters relative to the affairs of deceased per¬ 
sons, according to law.’ 

“By other sections it is made the duty of the ex¬ 
ecutor or the administrator, on settlement of his 
account, to deliver up the estate, or deliver up and 
distribute the surplus or residue. 

“And by section 12, of subch. 15, it is provided 
that: ‘The orphans’ court shall have full power, 
authority and jurisdiction to examine, hear and de¬ 
cree upon, all accounts, claims and demands, existing 








between wards and their guardians, and between 
legatees, or persons entitled to any distributable part 
of an intestate s estate, and executors and adminis¬ 
trators, and may enforce obedience to, and execu¬ 
tion of, their decrees, in the same ample manner as 
the court of chancery may/ 

“There can be no question that the District Su¬ 
preme Court was clothed, as an orphans’ court, with 
ample powers to proceed in the settlement of estates 
and the distribution thereof to those entitled, in ac¬ 
cordance with equitable principles and procedure; 
and we think that the controversy raised by the ex¬ 
ceptions of the next of kin to this final account was 
in its nature of equitable cognizance, and that the de¬ 
cree of the Court of Appeals is properly reviewable 
on appeal rather than on writ of error.” 

These decisions, it is submitted, conclusively determine 
that a proceeding in the Probate Court in the District, for 
the probate of a will, including the trial, by jury, of issues 
of fact touching its validity is not a case “in equity,” but is 
a case at law. 

There is, therefore, no general discretion as to costs 
and allowances, such as prevails under the established prac¬ 
tice in equity and the court can only adjudge costs in ac¬ 
cordance with the established practice at law or as may be 
authorized by statute. 

II. 

The Appellants Were Not Trustees Engaged in the 
Maintenance of a Trust for Which a Court 
Could Award Th,em Costs. 

The fact that the appellants were named as executors in 
a paper adjudged not to be a will did not create them ex¬ 
ecutors nor make them trustees of anything of value with 
which the court was dealing. They were not in possession 
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of the estate or any part of it, nor was the court, and by the 
express terms of the code (secs. 262 and 271) they were 
expressly forbidden to exercise any trusteeship over the es¬ 
tates until after the will was admitted to probate, and after 
they had qualified, by taking the oath and giving bond and 
until letters testamentary were actually issued to them; con¬ 
ditions which never, in fact, arose and were rendered impos¬ 
sible by the judgment of the court denying probate to the 
will. The appellants were striving to become trustees, to 
establish a legal right and title to property, against the legal 
right of the true owner, and the adjudication was against 
them, and there is no trust estate out of which trustee’s costs 
and expenses could be paid. 

The practice of allowing to trustees out of the trust 
estate expenses incurred by them in litigation in the interest 
of the trust estate is well established and understood.* A 
trustee under a valid probated will may bring an action at 
law for the recovery of property, real or personal, in right 
of his testator and even if unsuccessful may be allowed his 
costs and expenses of the litigation, but out of what estate? 
Certainly not out of the property which he failed to re¬ 
cover from the successful defendant who has defeated his 
claim, but only out of the estate of his testator, which he 
sought to increase and in which interest he instituted and 
prosecuted the suit. Here there was no danger to a trust 
estate, or to property in any form. It was merely an at¬ 
tempt, by appellants to take property from the lawful own¬ 
er and subject it to a trust. Had they succeeded they 
would have become trustees as to the property recovered, 
but having failed, the rightful owner remained the legal 
and equitable owner and they are conclusively adjudicated 
never to have been trustees. 


i 
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III. 

The Decision in Touhy vs. Hanlon, 18 App., D. C. 225, 
Is Not Applicable to Existing Law as 
It Stands in the Code. 


The contention of appellants in the Manning case is that 
while the case of Tuohy vs. Hanlon was decided before the 
enactment of the Code, yet it is an applicable construction 
of the Code because, they claim, that the relevant pro¬ 
visions of the Code were substantially embodied in the Act 
of Congress of June 8, 1898 (30 Statute 430), which was 
in force at the time of the decision and which provided for 
the inter partes proceeding in probate of wills in lieu of the 
ex parte proceeding under the Maryland Statute, and that 
this Act of Congress of June 8, 1898, was considered and 
construed by the court in reaching its conclusion. 

There are substantial differences between the provisions 
of the Act of June 8, 1898, and of the Code, among which 
may be instanced that Section 133 of the Code, defining who 
may appear to support or oppose probate, and Section 143, 
regulating the allowance of costs, have no counterpart in 
the Act of June 8, 1898, and while that act requires all the 
“heirs at law and next of kin“ to be made parties, the Code 
requires that “all persons interested” be made parties, thus 
extending the requirement of notice to any who may claim 
under a prior or subsequent will, as well as to heirs at law 
and next of kin. But, apart from any differences between 
the Act of 1898 and the Code, two important facts stand out 
in the case of Touhy vs. Hanlon—viz : 

1. The opinion does not even refer to the consequences 
resulting from the Act of June 8, 1898, changing the pro¬ 
ceeding from an ex parte to an inter partes proceeding. The 
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purpose and scope of the act is specifically discussed on 

pages 235-6 of its opinion, but this radical change is not 
noticed. 

2. In the opinion Mr. Justice Morris specifically states 
that the disposition of the question then before the court, 
the matter of allowances, is based upon the Maryland 
Act of 1798, chap. 101, which, he says (p. 229) “is sub¬ 
stantially in force to this day,’ and quotes the provisions of 
that statute upon which the authority rests. It is only nec¬ 
essary to compare these parts of the Maryland act with the 
Code to demonstrate that the language then used could not 
have been employed had the provisions of the Code been 
then before the court. 

The first provision of the Maryland statute cited is: 

‘‘The orphans’ court may award costs to the party 
in their opinion entitled thereto ” 


The Act of June 8, 1898, is silent on the subject and 

therefore involved no change, but the provision in the Code 
(sec. 143) is: 

The said court shall have authority to render 
judgment for costs against the unsuccessful party in 
any proceeding conducted in said court.” 


The second provision of the Maryland statute relied upon 
and quoted in the opinion is from Section 2 of Subchapter 
10 of that Act and is that 

Allowances for costs and for extraordinary ex¬ 
penses not personal which the Court may think prop¬ 
er to allow, laid out in the recovery or security of 
any part of the estate.” 
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The Act of June 8, 1898, is silent upon this subject also, 
but the Code does provide for it in Section 365: 

“His allowance for costs, attorneys' fees and .ex¬ 
traordinary expenses which the Court may think 
proper to allow”; 

a much broader provision than that of the Maryland act. 
But this provision in the Code has a very definite limitation 
which can not be ignored. It is by express terms confined 
to cases in which the will has been probated , the executor 
has qualified by taking the oath and giving bond, and has 
actually received letters testamentary and proceeded with 
the administration. 

Section 262 provides that “When any will * * * shall 
have been * * * admitted to probate , letters testament¬ 
ary thereon shall be issued to the executor” under the pro¬ 
viso of giving bond and oath. 

Section 271 forbids him to act without letters. 

Section 361 provides that “Every executor * * * shall 
render * * * within the period of twelve months from 

the date of his letters the first account of his administration.” 

Section 364. “In such account shall be stated on one 
side,” etc., the items of debit. 

Section 365. “On the other side shall be stated the dis¬ 
bursements by him made, namely * * * . Fifth. His 

allowance for costs, attorneys' fees, and extraordinary ex¬ 
penses which the Court may think proper to allow.” 

The only authority, therefore, in the Code for the allow¬ 
ance sought is in stating the account of an actual executor 
under a probated will. 

As before stated, the Act of June 8, 1898, is silent on the 
subject, so that the decision in Tuohy vs. Hanlon could not 
be based upon that act and is expressly based on the Mary¬ 
land statute. 
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But Section 163G of the Code provides that 

“All acts and parts of acts of the General As¬ 
sembly of the State of Maryland general and per¬ 
manent in their nature * * * are hereby re¬ 
pealed. J 

It is respectfully submitted, therefore, that in the case of 
Touhy vs. Hanlon the court did not have before it for 
construction and interpretation substantially the same 
statute law that is embodied in the Code, but the decision 
purports to rest, and in fact rests, upon the subsequently re¬ 
pealed Maryland statute and upon no other, and therefore 
can not control this case. 

J. J. DARLINGTON, 
FRANK J. HOGAN, 

• MYER COHEN, 

WM. G. JOHNSON, 

Cotinsel for Appellee. 









